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MENTAL HEALTH SERVICE BUSINESS RULE SESLHDBR/010

Name Mental Health Consumer Rights and Responsibilities

What it is The business rule provides general information to ensure that mental
health consumers are informed about their rights and responsibilities in
line with NSW policy and legislation, and that their rights and
responsibilities are upheld in the care they receive.
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What it is not The business rule does not provide detailed information about rights

related to privacy, consent, children and adolescents or the NSW
Mental Health Act. It does not cover rights and responsibilities for
mental health staff.

Who it applies to

Consumers, carers and all Mental Health Service (MHS) staff.

What to do

The general and specific rights and responsibilities of mental health
consumers are embedded in a range of healthcare and legislative
documents. All health professionals delivering healthcare must be
familiar with the detailed rights and responsibilities outlined in these
documents; be able to explain these to consumers, and uphold them in
practice.

1. General healthcare rights and responsibilities

e Inline with NSW Ministry of Health Policy PD2011_022 Your
Health Rights and Responsibilities, every person receiving
health services in NSW must be provided with a brochure
detailing their general rights and responsibilities.

e National Safety and Quality Health Service Standard 1 requires
consumers’ rights to be respected and their engagement in their
own care supported.

e National Safety and Quality Health Service Standard 2 requires
health services to work in partnership with consumers, carers,
clinicians and other members of the workforce.

2. Mental Health rights and responsibilities

Standard 1 of the National Standards for Mental Health Services
(2010) details specific rights and responsibilities for mental health
consumers. The Standards incorporate legislative rights in relation to
consent, privacy, health records and information, and treatment.
Mental Health Services will need to provide consumers and their carers
with a written statement, together with a verbal explanation of their
rights and responsibilities, in a way that is understandable to them as
soon as possible after entering the MHS, and at regular intervals
throughout their care.

3. Legal rights under the NSW Mental Health Act (2007)
A person taken to, or detained in, a declared mental health facility
under the Mental Health Act must have their legal rights fulfilled.
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For a detained person, this includes the provision of a copy of the
Statement of Rights for Persons Detained in Mental Health Facility
(Section 74 (3) and Schedule 3), which stipulates that:

e An authorised medical officer of a mental health facility must
give an oral explanation and a written statement of consumers’
legal rights and other entitlements under this Act.

e The explanation and statement must be given as soon as
practicable after the person is taken to a mental health facility,
or it is decided to take steps to detain the person.

¢ [f the authorised medical officer is of the opinion that a person is
not capable of understanding the explanation or statement when
it is first given, another explanation or statement must be given
to the person not later than 24 hours before a mental health
inquiry is held about the person.

For a voluntary person, this includes the provision of the Statement of
Rights for Voluntary Patients form (Section 74A (3)), which stipulates
that:

e An authorised medical officer of a mental health facility must
give a person who becomes a voluntary patient of the facility an
oral explanation and a written statement of the person's legal
rights and other entitlements under this Act.

e The explanation and statement must be given as soon as
practicable after the person becomes a voluntary patient of the
mental health facility, whether or not the patient was a patient or
detained in the facility immediately before becoming a voluntary
patient.

¢ [f the authorised medical officer is of the opinion that the person
is not capable of understanding the explanation or statement
when it is first given, another explanation or statement must be
given to the person if the person becomes capable of
understanding the explanation or statement.

The authorised medical officer must, if the person is unable to
communicate adequately in English but is able to communicate
adequately in another language, arrange for the oral explanation to be
given in that other language.

When to use it

Mental Health rights and responsibilities

Information for mental health consumers should be provided to
consumers, persons detained, designated carers and principal care
providers upon initial contact with the hospital and/or community MHS,
or at the earliest time thereafter. The information should be explained
in a way that is understandable, and be repeated as often as
necessary - especially if the consumer or carer is unsure about their
rights. The MHS Consumer Rights and Responsibilities brochure
should be used to complement the Statement of Rights, NSW Your
Healthcare - Rights and Responsibilities booklet and other relevant
information.
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Legal Rights
An explanation of Rights under the Mental Health Act 2007 and written
statement must be provided:
e As soon as practicable after the person:
o is taken to a mental health facility or it is decided to take
steps to detain the person, OR
o becomes a voluntary patient of the mental health facility,
whether or not the patient was a patient or detained in the
facility immediately before becoming a voluntary patient.
¢ [f the authorised medical officer is of the opinion that a person is not
capable of understanding the explanation or statement when it is
first given, another explanation or statement must be given to the
person not later than 24 hours before a mental health inquiry is held
about the person.

How to use it

¢ Every consumer must have their rights and responsibilities verbally
explained to them. For children under 18 years, a guardian should
be present when the information is explained.

e Evidence of an oral explanation and written statement must be
documented in their clinical health record. This includes the
consumer and (where indicated) carer signing the Rights and
Responsibilities domain at the end of the Consumer Wellness Plan,
or - if the consumer is unable to sign or refuses, clearly
documenting this and the reason/s why.

e All written and verbal information should be provided with
consideration of cultural, language, religious and gender diversity.
The provision of translated material, professional interpreters,
Bilingual Counsellors, Aboriginal Health Workers or Aboriginal
Mental Health Workers should be considered.

o If family/carers are present at the first point of contact - with the
consumer’s consent, staff members should engage and involve
them in the provision of information about rights and
responsibilities. If they are not present at the time, staff are
encouraged to seek consumers’ consent about providing families or
carers with this information. In the instance of an admission to an
inpatient facility, the designated Carer as identified under the NSW
Mental Health Act (2007) must be engaged and provided with the
information.

Why the rule is

e Aligns with the Australian Charter of Health Care Rights.

necessary e Facilitates a platform for co-production, trust and respect, and
enhances collaboration between consumers and healthcare
providers to improve quality and enhance outcomes.

e Recognising consumers’ rights reinforces national, legal and ethical
obligations of health workers to honour those rights.

e Ensuring that information about rights is provided to all consumers
is a legal requirement of the NSW Mental Health Act 2007.

e Facilitates commitment to a safe and consumer-led health service,
as people seeking or receiving healthcare may not always be in the
position to self-advocate.

Who is It is the responsibility of all clinical staff within the Mental Health
responsible Service to inform consumers (and their carers) of their rights and

Revision No: 5.2

Document No:  T12/6785 Date: November 2022 Page 3 of 4



http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/s170.html#state
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/s4.html#mental_health_facility
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/s4.html#authorised_medical_officer
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/s170.html#state
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/s170.html#state
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/s4.html#mental_health_inquiry
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/
https://www.safetyandquality.gov.au/publications/about-the-australian-charter-of-healthcare-rights-a-guide-for-patients-consumers-carers-and-families-2/
http://www.austlii.edu.au/au/legis/nsw/consol_act/mha2007128/

responsibilities. The conveying of consumer rights is to be included in
staff orientation processes.
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